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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Special (POCSO) No.17/2015.  

Complainant                    :  State 

          Vs 

Accused     :  Dayud Daimari 

 

Charge : U/S 366(A) IPC R/W Sec. 4 of POCSO Act. 

 

Dates of hearing  : 29.7.2015. 

Date of Judgment   : 29.7.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. T. Basumatary, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Dayud Daimari is put for trial for allegation of 

charges U/S 366 (A) IPC R/W Sec.  4 of POCSO Act.   

2. The prosecution case, according to FIR, in brief, is that on or about 1 0’ 

clock of night of 19.5.15 while the informant wants to going out he noticed one 

of the door where his daughter was slept was found urn letch. He also noticed 

him  minor daughter was not in bed. Then informant alongwith wife searched 

their daughter but could not trace out her. In the next morning of Wednesday 

he came to know from information that Dayud Daimari had kidnapped 

informant’s daughter. Hence this prosecution case.  

3. The FIR was lodged by informant Prafulla Daimari on 11.5.15 before 

the O/C, Udalguri P.S. on 1.6.14. On receipt of the ejahar the i/c, 

Bhairabkunda Police out post by giving GDE NO.349 dated 23.5.15 forwarded 
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the same to O/C, Udalguri P.S. for registering a case and the I/C of said police 

out post himself took the charge of investigation. On received the ejahar the 

O/C Udalguri P.S. registered the case vide Udalguri P.S. case No. 114/15 U/S 

366 (A) IPC. After completion of usual investigation, the O/C, Udalguri P.S. 

sent up the case for trial against the accused U/S 366 (A) IPC R/W Sec. 4 of 

POCSO Act. 

4. On appearance accused before this court and after hearing both parties 

framed charge U/S 366(A) IPC R/W Sec.4 of POCSO Act. Particulars of the 

charges are read over and explained to the accused, to which he pleaded not 

guilty and claims to be tried.   

5.  To substantiate the case, prosecution examined as many as eight 

numbers of witnesses which include the complainant, victim and other most 

related witness.   

Ld. Counsel for accused submitted to close the evidence on the ground 

that this is a case which was filed by father of the victim due to 

misunderstanding. The victim admitted that due to misunderstanding her 

father filed the false case against the accused. Victim clearly stated that the 

accused did not forcefully elope her. She at her own will eloped with the 

accused.  She even has no objection if the accused is enlarged on acquittal.  It 

is the victim who stated nothing against the accused as to any of the alleged 

offence. As such, accused is required to be acquitted. 

I have also heard ld. P.P., Udalguri, who also conceded. 

A close scrutiny of the PWs recorded so far, particularly the statement 

of victim, I think even if examine the other witnesses  prosecution case would 

not developed.  

It has been held in S. Rama Reddy Vs. R. Remy Reddy, reported in AIR 

(SC)( 2008) 2006 that speedy trial is the fundamental right of the accused 

person.  

Considering the aforesaid view coupled with the aforesaid mandate of 

the Hon’ble Apex Court, prosecution evidence is closed.  

 

 After completion of prosecution evidence accused is examined U/S 313 

Cr.P.C. All the allegations made against the accused and evidence appears 
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against the accused put before him for his explanation where he denied the 

evidence and allegation declined to give defence evidence.  

 

6. I have also heard argument put forward by ld. Counsel for both sides.   

   POINT FOR DETERMINATION   

7. The point for decision in this case are- 

(i) Whether the accused on 19.5.15 at about 1 0’clock at night at No.1 

Garaibari under Udalguri P.S. kidnapped Smti. Juli Daimari, a  girl under 

eighteen years of age, with intent that they may be forced to illicit intercourse? 

(ii)  Whether the accused on the same period of time and place commits 

penetrative sexual assault upon Juli Daimari, a 14 years minor girl? 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, David Mochahary, the grand father of victim stated that at the 

relevant time the victim’s age was 18 years. She (victim) left school from class 

VIII standard. The incident took place on or about 2 ½ months ago. Accused 

love his grand daughter. So took his grand daughter. His grand daughter also 

loves accused. So she eloped with the accused. Accused is an innocent person. 

Accused wants to marry his grand daughter. 

 In his cross-examination he admitted that his grand daughter eloped 

with the accused at her own will.  

   

10.   PW.2, Prafulla Daimari, the complainant of this case  stated that he 

knows accused. Victim is his daughter. The incident took place two months 

ago. His daughter loves the accused. His daughter eloped with the accused at 

her own will. At the time of incident age of his daughter was 18 years. In the 

ejahar he wrongly inserted the age of his daughter as 14 years at the 

instigation of others. Accused wants to marry his daughter.  

 In his cross-examination he stated that accused and his daughter loves 

each other. He has no objection if the accused is enlarge on acquittal.   

11. PW.3, Dilip Basumatary stated that he knows the accused, victim and 

complainant. The incident took place on or about 2 ½ months ago. 

Complainant informed him that his (complainant’s) daughter eloped with the 
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accused. He rushed to the house of the complainant and searched the victim 

and accused. Both the accused and  victim love each other. He heard that  

accused wants to marry the victim.   

12. PW.4, Akan Daimari stated that he knows the accused, victim and 

complainant. The incident took place on or about 2 ½ months ago. Victim at 

her own will eloped with the accused. Now both the parties compromised the 

matter. She heard that  both the accused and  victim love each other.  

 

13. PW.5, Smti. Pramila Daimari stated that informant in her brother-in-law 

and victim is her nephew. The incident took place on or about 2 ½ months 

ago. Both the accused and  victim love each other and the victim at her own 

will eloped with the accused.  

14. PW.6, Derhasar Daimari stated that informant is his father. Victim is his 

sister. The incident took place on or about 2 ½ months ago. The age of her 

sister is above 18 years. His sister eloped with the accused at her own will. He 

has no objection if the accused is enlarged on acquittal.  

15. PW.7, the victim stated that informant is her father. She knows the 

accused. The incident took place on or about 2 ½ months ago. Accused and 

she had love affairs. Her father was not willing to marry her with the accused. 

Hence, she at her own will eloped with the accused. Accused did not forcefully 

take her. Her father filed the ejahar. Police medically examined her. Her 

statement was also recorded through Magistrate U/S 164 Cr.P.C. vide Ext.2. 

Ext.2(1)  and 2(2) are her signature. She has no objection if the accused is 

enlarged on acquittal.  

16. PW.8, Dr. Ajanta Bordoloi stated that On 2.6.15, I was serving as Sr. M. 

& H.O. at Mangaldai Civil Hospital.  On that day, I examined the victim Julee 

Daimari, D/o- Prafulla Daimari of village No.1 Goroibari in reference to Udalguri 

P.S. Case No.114/15 U/S 366(A) IPC. The girl was escorted by WPC/127 

Dhanshi Rabha, in presence of staff nurse Ajanta Bora. On examination, I  

found the following:-  

Physical examination:- 
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Height- 150 cm, weight- 39 Kg, teeth- 14/14, axillary hair- present, pubic hair- 

present, breast-  developed, hymen- torn, valve- normal, uterus- normal, 

vagina- OS admits one finger, libia:mazora- normal, libia: minara- normal.  

 No injury mark on her private parts.  

Mental condition- normal.  

Vaginal swab examination for spermatozoa:- no spermatozoa seen. 

 

RADIOLOGICAL EXAMINATION:- 

 

X-ray for age determination:- Approximate age 17-18 years. 

Ultrasonography report reveals normal echofeature of organ imaged.  

 

The doctor opined that - 

 

(1) No evidence of recent sexual intercourse. 

(2) Approximate age 17 to 18 years. 

(3) No injury seen on her private parts.  

(4) No pregnancy. 

 

Ext.1 is my report and Ext.1(1) is my signature.  

 

17. These much is the evidence of prosecution.  

18.  I have heard argument put forwarded by the ld. Counsel for both 

sides. 

19. Defence plea is total denial while his statement was recorded U/S 313 

Cr.P.C. 

20. Ld. Counsel for accused submitted that this is a case which was filed by 

father of the victim due to misunderstanding. The victim admitted that due to 

misunderstanding her father filed the false case against the accused. Victim 

clearly stated that the accused did not forcefully elope her. She at her own will 

eloped with the accused.  She even has no objection if the accused is enlarged 

on acquittal.  It is the victim who stated nothing against the accused as to any 

of the alleged offence. As such, accused is required to be acquitted.  

21. I have also heard ld. P.P.,Udalguri. 
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22. Keeping in view the argument advanced by the ld. Counsel for both 

sides, I am going to dispose the case as follows.  

23.    A close scrutiny of the record, it appears that other than victim no 

one is eye witness to the occurrence. Besides, there is a clear contradiction as 

to the statement of informant and victim. It is the victim who gives good bye 

to the prosecution case by stating that accused never forcefully kidnapped her. 

She even stated that she made statement before the Magistrate that she at her 

own will eloped with the accused.  Besides, she clearly admitted that the 

accused is an innocent person so she has no objection if the accused is enlarge 

on acquittal. That apart, other all the witnesses including grand father and 

close relatives of victim stated that the victim loves the accused, but the father 

of the accused does not like accused as he has no any regular income. So, he 

(father of the victim) does not like to give his daughter to a person like 

accused. That has also stated by the mother and brother of the victim. As such 

there is no any evidence adduced by any of the witness to book the accused as 

a guilty for charge U/S 366(A) IPC.  

24.  To prove the charge U/S 4 of POCSO Act prosecution must prove that 

accused committed any penetrating assault to the victim including (a) he 

penetrate his penis to any extent into the vagina, mouth, urethra or anus of 

the victim or make the child victim to do so with him or any other person or (b) 

he inserts, to any extent any object or a part of the body not being the penis 

into the vagina the urethra or anus of the child or make the child do so with 

him or any other person or (c) he manipulates any of the part of the body of 

the child so as to cause penetration into the vagina the urethra or anus of the 

child or make the child do so with him or any other person or (d) he applied 

his mouth to the penis, vagina, of the child or make the child do so with him or 

any other person. 

25. But here in the present case, as stated above the victim nowhere stated 

that accused committed any of the ingredients etc of penetrative assault upon 

her.  

26. So, under such circumstances the allegation of charge U/S 4 of POCSO 

Act is also fails.  

27. In view of the aforesaid discussion, I am bound to hold that prosecution 

has categorically failed to prove the alleged charges against the accused 
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beyond any reasonable doubt and as such, the accused is acquitted from the 

charge leveled against him and  set him at liberty forthwith.  

28. Given under my hand and seal of this court on this the 29th     day of 

July,2015 at Udalguri Court. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                   

Sessions Judge, 

         Udalguri, BTAD. 

 

 

 

 

 

 

 

 

 

 


